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ing the water. The civil law rule entitled the adjacent landowners to
reasonable use and enjoyment of the body of water whether navigable
or not. The court followed the common law rule because South Carolina water law closely followed common law rules. Also, the court
noted the policy protecting landowners who made improvements on
their property was in accord with the general jurisprudence of the
state.
Therefore, the court affirmed the special referee's order that the
Colony had the exclusive right to use the pond to the extent they
owned the land underlying the pond in fee simple. The court's determination of who had rights to use the pond depended on who held
tide to land underlying the pond, which the special referee had not
determined when he awarded trespass damages. Therefore, the court
remanded the case for a determination of exact property boundaries
and damages.
HeatherHeinlein
SOUTH DAKOTA
Sorensen v. Sommervold, 694 N.W.2d 266 (S.D. 2005) (holding a
county has a general duty to improve roads in a manner that permits
surface waters to escape through their natural course to prevent flooding to a property owner's land).
Linda and Nels Sorensen ("Sorensens") own property on both
sides of a road that Clay County, South Dakota ("County") recently
modified by replacing a "T" intersection with a curved road. The
Sorensens claimed that the intersection previously had a twenty-four
inch culvert ("culvert") that allowed water to continue in the natural
course of drainage, and that the new road intersected the general
course of natural drainage. The Sorensens requested the County reinstall the culvert and alleged the County's refusal to do so caused flooding and irreparable damage to their land.
Following the County's denial to reinstall the culvert, the Sorensens applied for a writ of mandamus in the FirstJudicial Circuit Court,
Clay County, requesting an order to compel the County to reinstall the
culvert. The County moved for judgment on the pleadings and moved
to dismiss for failure to state a claim. The trial court granted the
County's motions and the Sorensens appealed to the South Dakota
Supreme Court.
The County admitted that South Dakota statutes imposed a duty on
counties to maintain roads and culverts, but asserted that the manner
in which the County performed this duty was within the discretion of
the County and was not subject to mandamus relief. The County also
denied that the modified road prevented drainage.
The court stated that a township's duty with respect to natural
drainage was specific and that South Dakota law required authorities to
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place openings in highway grades to permit surface water to escape in
its natural course. The court also acknowledged that mandamus relief
enforced the County's drainage duty if the remedial action sought was
a ministerial duty, but not if the remedial action was a discretionary
duty. The court ruled a county's general duty to maintain roads was
ministerial, but how a county maintained a road was discretionary.
Therefore, the court ruled the petition stated a claim for relief in that
the Sorensens sought that the County perform its general duty, but the
petition failed to state a claim to the extent that the Sorensens sought
to require the County to perform the specific act of reinstalling the
culvert.
The court held the trial court correctly dismissed the portion of the
application that sought to require the County reinstall the culvert in a
specific location, but erred in dismissing the portion that sought to
require the County perform its general duty to permit surface waters to
escape through their natural course to prevent damage to Sorensens'
land. Thus, the court affirmed in part, reversed in part, and remanded
the case to the trial court.
Stacy Hochman
UTAH
Bd. of Trs. of Wash. Co. Water Conservancy Dist. v. Keystone Conversions, 103 P.3d 686 (Utah 2004) (holding a water availability fee is not
an impact fee pursuant to the Utah Impact Fees Act).
The Board of Trustees of Washington County Water Conservancy
District ("Water District"), a political subdivision of the State of Utah,
owned and operated a secondary water system that provided irrigation
water to the town of Toquerville. In July 2001 the Water District
adopted Final Rules and Regulations for Secondary Retail Water Service ("Final Rules"). The Final Rules outlined a fee schedule, including an initial water availability fee paid developers requiring water service within the developers' subdivisions. The Water District petitioned
the Fifth Judicial District Court to rule the water availability fee did not
constitute an impact fee and that the Water District had the power to
promulgate the Final Rules. Keystone Conversions ("Keystone"), a
Toquerville developer the Water District serviced, opposed the Water
District's petition.
Keystone filed a complaint requesting the district court find the water availability fee was an impact fee subject to Utah's Impact Fees Act
("Act"). Keystone argued the Water District required Keystone to construct a secondary water structure to receive water and the Water District provided written approval of the structure. Furthermore, Keystone paid the water availability fee prior to the Water District's written
approval. Keystone contended construction of the secondary water
structure constituted development activity, and because the water

